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| . WASHINGTON, June 21—~ 
Following are excerpts from 
‘a transcript of the oral ruling 
‘today by’ Judge Gerhard A. 
‘Gesell refusing to grant an 


‘injunction against publication - 


of classified Pentagon docu- 
ments in The Washington 
‘Post: 

The court finds that the 
documents in question in- 
‘clude material in the public 
‘domain and other material 
that was top secret when 
“writen long. ago ‘but - not 
clearly shown to be such at 
‘the present time. The court 


“further finds that ‘publication . 


of the documents in the Jarge 
-may interfere with the ability 
of the Department of State in 
-the conduct of delicate nego- 
tiations now in process or 
‘contemplated for the future, 
‘whether. these negotiations 


involve Southeast Asia or. 


Jother areas of the world. 


‘Thus was not so” much be-' 


cause of anything in the 
documents,” themselves, but 
rather results from the fact 


. that it will appear to foreign: 
governments that this Gov-- 
ernment is unable to prevent’ 
‘publication of actual Govern-. 


‘ment communications when 


‘a leak such as the present. 
Many of these. 


one. occurs. 
governments have different 


systems than our own and. 
‘in diplomatic relations, that 


can do this; and they. censor. 

The problem raised in this 
instance is particularly acute . 
‘because two major -papers 
are involved and the volume 
of’ the material. leaked is 
great.. , 
- There has: been some ad- 
verse reaction in certain for- 
eign countries, the degree 


and significance of _ which 


cannot ‘now be “measured 
‘even by opinion testimony. 
No contemporary 
movements are involved, nor 
is there any compromising 
‘of our intelligence. 
: On the other hand, it is ap- 
parent from detailed affida- 
vits that officials make use 
of classified data on frequent 
-. Occasions in dealing with the 
_ press and that this situation 
"is not unusual except as to 
the volume of papers involved. 
> The Court of Appeals ap- 
parently felt that the qu 
_tion__ of - irreparable _ 


troop — 


dass snjuP sistent edi Fe 
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“the court should “weigh the 


equities of the’ situation in 
the traditional manner; and | 
this court has attempted to 
do so. This requires a word * 
with respect to the classifi- 
cation process. 3 
. Proof, Required, 
There is no showing that 
in- this instance there - was 


any cffort made by the Gov-, 


ernment to distinguish top 
secret and other material, to 
separate the two, or, indeed, 
to make any effort once the 
publication was completed, to 
determine the degree, the na- 
ture or the extent of the sen- 


sitivity which still existed in. 


1968 or for that matter exists 
at the present time. 

At the close of the argu- 
ment today, the Government 
stated it was engaged in de- 
classifying some of the ma- 
terial and requested time to 
complete this process with 
the thought that permission 
would then perhaps be given 
to The Post to publish what 
is ultimately declassified out 
of tha whole. . 

The volumes stretch back 


‘over .a period well into the 


early forties. The criteria of 
top secret are clear, and the 
Government has not present- 
ed, as it must on its burden, 


any showing that the docu- — 


ments at the present time 
and in the present context 
are top secret. : 
‘There is no proof that 
there will be a definite break 


there will be an armed attack 
‘on the United States, that 
there will be an armed attack 
on an ally, that there will be 


‘-a war, that: there will be a 


compromise of suilitary or 
defense plans, a compromise 
of intelligence operations, or 
a compromise of scientific 
and. technological materials. 


Debate Often Vitriolic 


The Government has made 
‘a responsible and earnest 
appeal demonstrating the 
many ways in which its ef- 
forts - SF rerat in diplo- 
macy will not only be embar- 
rass¢d but compromised or 
perhaps thwarted. 
sidering irreparable injury to- 
the United Ste ates, however, 
it should be obvious that the. 
interests of the Government. 
are inseparable from the 
public interest. These- are 
one aa en rue and the 


This. was represented not. 


In con-' 
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only” in the ‘eloquent stateg” _ 


ments of Congressman Eck-° 
hart, which the court found 
“persuasive, speaking on be-. 
half of Amicus Curiae, but it. 
also was apparently from the, 


_ contents in: which this situa-: 


tion presents itself. j 

Equity deals with realities’ 
and not solely with abstract 
principles. A wide-ranging, ° 


long-standing and often vitri- 
olic debate has been taking 
place in this country over 
the Vietnam conflict. The 


. controversy transcends party. 


lines and there are many 
Shades and differences of 
opinion, “Thus the publica- 
tions enjoined by the Court 
of Appeals concern an issue 
of paramount public import- 


‘ance, affecting many aspects 


of ‘governmental action and 
existing and future policy. 

There has, moreover, been 
a growing antagonism be- 
tween the executive branch 
and certain elements of the ; 
press. This has serious im- 
plications for the stability of 
our democracy. Censorship 
at this stage raises doubts 
and rumors that feed. the 
fires of distrust. 


Adjustment Ruled Out 


Our democracy depends for 
its future on the informed 


Will of the majority, and: it 
‘is the purpose and effect. of 


the First Amendment to ex- 
pose to the public the maxi- 
mum amount of information 
on which sound judgment 
can be made by the clec- 
torate. ‘The equities favor 
disclosure, not suppression, 
No one can measure the ef- 


fects of even a momentary, 


delay. 

Given these circumstances, 
the court finds it is still. in: 
the same position that it was 
in when it denied the request. 
for a temporary restraining 
order. There is: presented the 
raw question of a conflict be- 
tween the First Amendment 
and the genuine deep concern 
of responsible officials in our 
Government as to implica- 
tions both immediate and 
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long-range of this breach of | 


‘ confidentiality. 


In interpreting the ‘First 


Amendment, there is no basis 
upon which-the court may 
adjust it to accommodate the 


desires. of foreign govern. . 


ments. dealing with our dip- 
lomats, nor does the First 
Amendment guarantee our 
diplomats that they can be 
protected against either re- 


sponsible or irresponsible re-. 


porting. 

The First Amendment in 
this case prohibits a prior re- 
straint on publication. Ac- 
cordingly, on the issue of 
likely success on the merits 
which is presented in any 
preliminary injunction appli- 
cation, the court has con- 
cluded there is no likelihood 
of success, 


There is not here a show- 


ing of an immediate grave 
threat to the national secu- 
vity which in close and nar- 
rowly-defined circumstances 


would justify prior restraint — 


on publication. 


The Government has failed | 
to mect its burden and with-- 


out that burden being met, 
the First Amendment remains 
supreme. Any effort to pre- 
serve the’ status quo under 


these circumstances would’ 


be contrary to the public in- 
terest. Accordingly, the Gov- 


ernment’s prayer for a pre- | 


liminary injunction is denied. 
I have signed an order to 


that effect in order to facili- - 


tate appeal by the United 
States. 
_ the record that the court will . 
“not under any circumstances 
grant a stay. ae 
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